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1. INTRODUCTION

The EU Commission has conceived and promoted a renewable energy policy, which does
not comply with:

EU Treaties, in particular Article 191 of the Lisbon Treaty in relation to the
development of environmental policy and Article 11, which requires that the
institutions shall maintain an open, transparent and regular dialogue with
representative associations and civil society.

The United Nations Economic Commission for Europe’s (UNECE) Aarhus
Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters, which the EU ratified in February 2005.

The Directive on Strategic Environmental Assessment (2001/42/EC). The EU
Commission has been complicit in ensuring that the Member States have by-passed
this extremely important environmental assessment and public participation step in
the implementation of this renewable energy programme.

The State Aid funding mechanisms for environmental protection. There is therefore a
failure with regard to the citizen’s right under Article 3 of the Lisbon Treaty to access
the benefits of a highly competitive social market economy.

2. ARTICLES 191 AND 11 OF THE LISBON TREATY

2.1 General

Article 191(3) of the Lisbon Treaty (TFEU) states that in preparing its policy on the
environment, the Union shall take account of:

Available scientific and technical data;
Environmental conditions in the various regions of the Union;
The potential benefits and costs of action or lack of action;

The economic and social development of the Union as a whole and the balanced
development of its regions.

Note: The above requirements formed Article 174 of the Treaty on European Union and
were therefore binding in relation to the development of the 20% renewable energy target.

Article 11 of the Lisbon Treaty (TEU) states among others that:

“The institutions shall maintain an open, transparent and regular dialogue with
representative associations and civil society”.

The overriding justification for wind energy projects are the alleged benefits in relation to
environmental protection, in particular projected savings in greenhouse gas emissions and
fossil fuel usage, sometimes called ‘carbon savings’. However, no such data exists in
relation to actual verified emissions savings. As a result there is increasing disquiet and




dissatisfaction with the failure to provide a proper transparent justification for the planning
approvals and financial support programmes for these wind farms, which are associated with
huge financial and environmental costs. Despite the reality of how intermittent wind energy
interacts with the grid, i.e. it induces significant inefficiencies on the existing power plants,
the EU Commission and Member State public authorities are insisting that 1 MWh of wind
energy input will displace 1 MWh of power plant emissions, i.e. the counterfactual case,
which ignores these inefficiencies by simply assuming they are zero.

This is simply not a true reflection of the increasing power plant inefficiencies and associated
increases in operational emissions, which are occurring on the grid, and is a position, which
could not be supported by an engineer experienced in power generation. It is therefore a
fundamental breach of transparency. It is also obvious from examination of the supporting
documentation produced by the EU Commission for the development of this policy, that
there has been a failure to take account of available scientific and technical data. In addition,
there has been a failure in developing this policy to complete a proper robust cost benefit
analysis. As a result, the spiralling economic costs, which are associated with the
implementation of this programme, are having a detrimental impact on the economic and
social development of the Union and its regions®.

2.2 Available Scientific and Technical Data

The EU Commission’s official position in their “Renewable Energy Road Map Renewable
Energies in the 21st Century: building a more sustainable future COM (2006) 848 final®” is
that:

“Greenhouse gas emissions, including CO, emissions, from renewable energy
sources are either low or zero. Increasing the share of renewables in the EU fuel mix
will therefore result in significantly lower greenhouse gas emissions”.

If one considers the documentation prepared in the build-up to the 20% renewable energy
target®, one of the main documents which formed the basis for the target was the above
COM (2006) 848. This claimed that the additional renewable energy deployment needed to
achieve the 20% target would reduce annual CO, emissions in a range of 600-900 million
tonnes (Mt) in 2020.

The source of this claim was the PRIMES computer model used by the Commission, a
computer model which has caused a lot of controversy, as it remains the private property of
the National Technical University of Athens. While assumptions are published, independent
parties cannot replicate the results. In the EU Commission’s consultation on the “Energy
Roadmap for 2050™, it is reported that a few organisations from diverse sectors criticised the
PRIMES model regarding its transparency. Note: Only a few organisations would have the

! For instance, many Member States, such as Bulgaria, Czech Republic and even Germany have
slashed renewable energy subsidies due to soaring electricity prices. Indeed the German grid is now
increasingly unstable with significant frequency and voltage fluctuations.

2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52006DC0848:EN:NOT

3 Adopted through Directive 2009/28/EC

4 SEC(2011) 1569 Part 3/3:
http://ec.europa.eu/energy/enerqgy2020/roadmap/doc/sec_2011 1569 3.pdf




technical skills to evaluate the function of such a model. Furthermore, the Final Report of the
Advisory Group on the Energy Roadmap 2050 was clear®:

“Recommendation Fifteen: The PRIMES model should be made publicly available so
that its results can be replicated by interested parties and to the extent that the
PRIMES model is used to support the Roadmap, the assumptions and technology
costs should be made explicit”.

With regard to the claim of 600-900 Mt of greenhouse gas reductions in 2020, which is the
justification for the 20% renewable energy target, the Commissioner’s reply also references
SEC(2006) 1719, which is the Commission Staff Working Document in relation to the
Renewable Energy Roadmap. In relation to Section 5.1.3 of this document on the benefits of
the 20% renewable energy target, one gets an insight into the key assumption of the
PRIMES model in relation to assessing greenhouse gas emissions, namely “the assumption
that CO, savings per percentage point increase of renewable energy® share is constant”. In
other words there is no allowance being made for the increased inefficiencies, which are
occurring on the grid, with resulting higher fuel consumption and emissions, as more and
more intermittent renewable energy is placed on the grid.

This is a position, which is a constant through all the EU’s. Indeed, if we consider the EU’s
Intelligent Energy Europe’s GP-WIND programme®, which as the project description states
with regard to its benefits:

“A more rapid on and offshore deployment with a high consenting rate and reduction
in the processing period while ensuring due consideration to environmental and
community issues”.

Then the lead partner is the Scottish Administration and the second partner the Sustainable
Energy Authority of Ireland (SEAI)’. Their case studies refer to:

"The annual emission savings are estimated by multiplying the total annual energy
output, by the emission factor for the counterfactual case (i.e. coal fired generation,
fossil fuel mix generation and average country grid mix generation)”.

In other words, for each MWh of wind energy input to the grid, then automatically the
emissions related to the same MWh of fossil fuel power plant generation is displaced, yet no
allowance is made for the fact that the fossil fuel plants have to be kept running to balance
the volatile and intermittent input of the wind energy.

The lack of transparency in this position is very clear; even from the EU Commission’s own
documentation. Under the original 2001/77/EC Directive on renewable energy, the
Commission was required under Article 4 of the Directive to present, not later than 27
October 2005, a well documented report on experience gained with the application and
coexistence of the different mechanisms used in Member States. The report was required to
assess the success, including cost effectiveness, of the support systems promoting the
consumption of electricity from renewable energy sources in conformity with the national
indicative targets. This document COM (2005) 6272 had a section related to:

® SEC(2011) 1569 Part 1/3:
http://ec.europa.eu/energy/enerqy2020/roadmap/doc/sec_2011 1569 1.pdf

6 http://www.project-gpwind.eu/

7http://www.seai.ie/RenewabIes/\Nind Energy/Good Practice Wind/

8 hitp://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0627:FIN:EN:PDF




Intermittency in production and balancing power: need for an appropriate
combination of internal market and renewables regulation

This recognised that wind power is an intermittent source of generation and as a result
increasing grid balancing costs are incurred. To explain, the weather systems which produce
the strong winds sufficient to generate significant wind energy output are typically relative
fast moving, so power plants have to be kept on hot stand-by ready to ramp back-up when
the wind drops. In addition, as the power output of a wind turbine is proportional to the cube
of the wind velocity, if the wind speed halves, the power output goes down by a factor of
eight. Therefore on a short term basis the thermal power plants on the grid have to modulate
more frequently to compensate and ensure that the total power input to the grid is steady to
match the instantaneous demand profile. This is what is referred to as “balancing costs”. In
COM (2005) 627 it is freely admitted that there are significant balancing costs associated
with the integration of intermittent wind energy. Yet at the same time in all other
documentation produced by the EU in relation to the emissions performance of wind energy
generation, there is a complete absence of information acknowledging the increased
emissions associated with the thermal plants now having to operate more inefficiently.

In July 2012, the Energy and Climate Change Committee of the UK Parliament took
evidence on; “The Economics of Wind Power™. It is important to consider the submission
from Sir Donald Miller F.R Eng, FRSE, who was Chairman of the SSEB, later Scottish Power
from 1982 to 1992 (Wind 13).

“The assumption that each MWh of electricity generated from wind saves the
equivalent in CO, emissions from fossil fuel power stations would not be supported
by any engineer with experience of operating power plant. The considerably lower
efficiency of the back up thermal plant running at part loads together with the
additional losses from frequent deloading and reloading as the wind strength varies,
all consume additional fuel. The jury is still out on the exact implications of this but
there is accumulating evidence from analysis of actual system operations both in the
USA and more recently for the Irish Grid that high wind penetrations save little or
negligible emissions of CO, and can in some circumstances actually lead to
increases”.

Note: His critical submission of the UK’s renewable energy strategy was shared by many
others from a technical background, who contributed to this public consultation.

With regard to the Scottish Parliamentary Inquiry into the renewables programme held in
early 2012, the Professional Engineering Institutions; Institution of Mechanical Engineers
(IMechE), Institution of Civil Engineers (ICE), Institution of Engineering and Technology (IET)
and the Institution of Engineers and Shipbuilders in Scotland (IESIS) combined to make a
joint presentation. Their oral presentation to the Committee was clear', in that it primarily
focused on the need to understand the effect intermittent generation was having and the
degree reduction of CO, which would result from the deployment of the proposed renewable
energy sources. The point was stressed, i.e. the need to have quantitative assessment for
the necessary balancing generation. This also referred to the work completed by Dr Fed Udo
in analysing the Republic of Ireland’s wind energy programme and resulting claims in
relation to emission and fossil fuel savings.

9http://WWW.publications.parliament.uk/pa/cm201213/cmse|ect/cmenerqv/writev/S17lcontents.htm

lohttp://www.scottish.parliament.uk/S4 EconomyEnergyandTourismCommittee/General%20Documen
ts/INSTITUTION OF ENGINEERING AND TECHNOLOGY.pdf




Ireland is an isolated island with a limited amount of hydro electricity available for balancing
wind generation. It is therefore possible to analyse the performance of the thermal plants on
its grid as the wind energy input varies, a position which is facilitated by Eirgrid, which not
only publishes wind energy input to the grid in 15 minute intervals, but also modelled
emissions from the thermal power plants based on their theoretical loads™. While this is not
as precise as actual measured fuel consumption of the power plants, it is providing useful
data for the interested public to analyse. This analysis of Eirgrid’s data shows®? that
emissions on the grid actually start to rise when the wind energy input exceeds 1,200 MW.

Republic of Ireland
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Figure 1: Irish grid performance December 2010 to December 2011.

M hitp://www.eirgrid.com/operations/

'2 Pro bono work completed by Hugh Sharman, Denmark. Similar work completed by Fred Udo,
Holland.




Figure 2: Graph showing how emissions of fossil fuel power stations on grid rises
with increased wind energy input

Figure 3: Overall emissions intensity of Irish grid in relation to wind energy input —
note emissions start to rise when wind energy input exceeds 1,200 MW




It is important to note, that if the EU’s claims that each MWh of electricity generated from
wind saves the equivalent in CO, emissions from fossil fuel power stations, then the graph in
Figure 2 would be a straight line, i.e. there would be no increase in fuel consumption and
emissions as the wind energy input increases. Furthermore, the graph in figure 3 is of huge
concern, as it clearly shows that at a fraction of the proposed wind energy of 7,145 MW to be
installed under the Irish National Renewable Energy Action Plan (NREAP), a position has
been reached where the emissions on the grid are actually increasing.

Yet this phenomenon was well known scientifically well in advance of the EU Commission
developing their 20% renewable energy target. In this context it has to be pointed out that in
2004, Eirgrid produced an engineering report™ on the impact of wind energy and its
intermittency on the economics of operation of conventional plant. This concluded that:

“The adverse effect of wind on thermal plant increases as the wind energy
penetration rises. Plant operates less efficiently and with increasing volatility”.

The report recommended that the proposed wind energy programme not be proceeded with
given the other far more cost effective alternatives available for carbon abatement.

The UK Energy Research Centre’s Technology and Policy Assessment, is a public authority
in the sense of access for information legislation and was set up to inform decision making
processes and address key controversies in the energy field. In their report of 2006 on the
costs and impacts of intermittent generation on the UK electricity network*, which
unfortunately was limited in scope as it did not contain any measured data, it is
acknowledged that:

“Wind turbines do not displace fossil generating capacity on a one-for-one basis. But
it is unambiguously the case that wind energy can displace fossil fuel-based
generation, reducing both fuel use and carbon dioxide emissions. Wind generation
does mean that the output of fossil fuel-plant needs to be adjusted more frequently,
to cope with fluctuations in output. Some power stations will be operated below their
maximum output to facilitate this, and extra system balancing reserves will be
needed. Efficiency may be reduced as a result”.

The degree to which efficiency may be reduced as a result is a controversial topic, facilitate

by the failure to provide transparent data on the subject. However, the clear technical advice
was that that fossil generating capacity is not displaced on a one to one basis, as is claimed
in the EU Commission’s official documentation.

In conclusion, the EU’s renewable energy programme, in particular its claims in relation to
the emission and fuel savings attributed to intermittent wind energy, were not based on the
available scientific and technical data.

2.3 The Potential Benefits and Costs of Action or Lack of Action

A key legally binding principle of environmental protection is the analysis of cost, benefits
and consideration of alternatives. As a result we know the impacts of pollutants, such as that

lshttp://WWW.eirqrid.com/media/2004%20wind%20impact%20report%ZO(for%20updated%202007%20
report,%20see%20above).pdf

4 hitp://www.ukerc.ac.uk/Downloads/PDF/06/0604Intermittency/0604IntermittencyReport. pdf




of fine airborne particulates on human health, as the EU and some national governments
have assessed both the cost of those impacts and the costs of reducing the concentrations
of those pollutants, such as by tighter emissions standards for power plants and new
vehicles.

Yet when it comes to carbon dioxide there has been essentially a complete failure to
properly fund and execute these vitally necessary, albeit complex, studies. We are in the
dark about the external cost of carbon dioxide. To explain, the internal cost is what we pay
directly, such as on our electricity bill, while the external costs does not appear as a direct
charge to the consumer, but which has a cost to society as a whole, such as through
environmental degradation. Obviously external costs are an absolutely key element of cost,
benefit analysis and the resulting decision making.

Indeed as will be discussed later in relation to Section 4, a key legal requirement at Member
State level for implementation of such a plan or programme on energy infrastructure is a
Strategic Environmental Assessment, which has to define the environmental objectives of
the plan or programme, such as tonnes of greenhouse gases to be saved, the alternatives to
achieve those objectives and the likely evolution of the environment without implementation
of the plan or programme. Without the information on the external costs associated with non-
renewable generation, this simply can’'t be completed.

Indeed the ‘Polluter Pays Principle’, which was formally adopted through the Maastricht
Treaty in 1992, sets the aim that external costs should increasingly become internalised.
Therefore, if mandatory targets related to renewable energy are to be implemented to
reduce the external costs associated with the use of energy, what are the relevant external
costs and additional internal costs incurred in avoiding them? Clearly the report below, which
the EU Commission was required by European law to complete by the end of 2005, was
extremely important in this regard.

“Consider the progress made in reflecting the external costs of electricity produced
from non-renewable energy sources and the impact of public support granted to
electricity production”.

Unfortunately this report was never completed. In his reply to a question in relation to this
from Struan Stevenson MEP in 23" March 2012, see Attachment 4, Commissioner Oettinger
stated that as the Member States did not provide information on the externalities related to
the generation of non-renewable energy, which the Directive didn’t required them to do so,
the Commission didn’t produce a separate report to deal with the above. This same position
was repeated by Hans van Steen of DG Energy in his reply of the 31* August 2012 to
EPAW. To reaffirm, Article 8 of Directive 2001/77/EC was completely clear; it placed the
obligation on the Commission to complete the above report. While he didn’t mention it at all,
it clearly wasn’t seen as important either to evaluate the impact of the considerable public
support given to renewable generation. Note: For instance the electricity rate for industrial
companies in Germany has trebled since 2000, primarily due to the expansion in renewable
energy. Increasing numbers of jobs are being lost in manufacturing, which simply cannot
carry this financial burden.

The Commissioner’s reply stated that ‘the analysis of the attempts to internalise the external
costs of energy has been the basis for several energy and climate change initiatives,
including progress reports of the Commission, the 2008 Energy and Climate Package and
the EU Emissions Trading Scheme itself”. He then provided reference to a number of reports
by the Commission. Yet none of these provide data on what is the external cost of
greenhouse gas emissions. The closest one comes to this is COM (2006) 848, the
Renewable Energy Road Map, in which reference is made to in one of the figures to the
“Extern-E study for the European Commission”. This research project™ did produce a final

5 http://www.externe.info/




report in 2005 and while it did contain good analysis of the impact of air pollution, related to
the work on the EU’s Clean Air for Europe (CAFE) programme, which was being completed
at the same time, the chapter on global warming is, as the authors admit, characterised by
“uncertainties and incompleteness inherent in these estimates™®. Instead it was decided that
a ‘shadow price’ should be used based on “society’s willingness to pay for early action
against global warming”. Note: The Extern-E analysis on climate change quoted extensively
the work of Professor Richard Tol, who in a more recent 2009 publication on the “Economic
Effects of Climate Change'” stated:

“Projections of future emissions and future climate change have become less severe
over time—even though the public discourse has become shriller”.

“The quantity and intensity of the research effort on the economic effects of climate
change seems incommensurate with the perceived size of the climate problem, the
expected costs of the solution, and the size of the existing research gaps. Politicians
are proposing to spend hundreds of billions of dollars on greenhouse gas emission
reduction, and at present, economists cannot say with confidence whether this
investment is too much or too little”.

In essence then we simply don’t know what the external cost of greenhouse gas emissions
are, i.e. we don’t know what environmental damage they are doing. It is therefore interesting
to consider the COM (2006) 848, the Renewable Energy Road Map, in which in Section 4.1
on the Impact of greenhouse gas emissions and other environmental impacts

“The additional renewable energy deployment needed to achieve the 20% target will
reduce annual CO, emissions in a range of 600-900 Mt in 2020. Considering a CO, -
price of €25 per tonne, the additional total CO, benefit can be calculated at a range of
€150 - €200 billion. Actual CO, prices will depend on the future international climate
regime”.

So where did this cost, bengefit analysis come from? It has to made clear that this is not a
cost, benefit analysis, it is a political statement; the €25 per tonne was based on the
expected trading price for carbon dioxide. What dictates that price? It is dictated by the
number of allowances, which are available in the EU Emissions Trading Scheme. How is the
number of allowances determined? This is determined by a political decision. Simply put,
that there is a CO, benefit related to the 20% renewable energy by 2020 target, which can
be calculated at a range of €150 - €200 billion, is a false statement, which has as its basis
not a single verifiable scientific fact.

Unfortunately scientific fact has long gone as a basis of decision making in the EU
Commission. If one accesses the EU Commission’s webpage on Climate Action®®, in relation
to a roadmap to a low carbon economy by 2050, this states:

“Science tells us that all developed countries would need to reduce emissions by 80-
95% in order to have a fair chance of keeping global warming below 2°C".

1% A derived damage of $33 t/C was stated (ca. €9 t/CO,) but this could range from $7 t/C to $33 t/C
(in 1995 prices).

Journal of Economic Perspectives — Volume 23, Number 2, Spring 2009, Pages 29-51
'8 hitp://ec.europa.eu/clima/policies/roadmap/index_en.htm




As Struan Stevenson pointed out in the start of his letter to the EU Commissioner for Energy,
there is a “current furore in relation to the EU’s renewable energy and climate change
targets”. The scientific community does not support statements such as the above, which are
nothing short of the opinions of individuals, which are not supported by facts and time and
time again bear the stamp of sensationalism. Of huge concern is the blind faith we are now
expected to put in the skills of a limited number of mathematical experts and their computer
models (General Circulation Models). Simply put, the contribution of carbon dioxide to the
earth’s natural greenhouse effect is completely swamped by the presence of simple water
vapour. The threat of global warming is singularly based on the principle of a feed forward
effect, i.e. that if the earth’s temperature increases slightly, then more water vapour will enter
the atmosphere and as a result we will enter into a never ending spiral of run away
temperatures.

Yet if this feed forward mechanism were not to occur, and there are no records from
extensive data from the past that it does occur, then even the UN's Intergovernmental Panel
on Climate Change (IPCC), a deeply politicised body, has to admit that a doubling of the
global atmospheric carbon dioxide level would only lead to about a 1.2 C rise in temperature.
Note: We are only about a third of a way to that doubling of the pre-industrial age
concentration. Given that humans live in a temperature range of -50 C to +50 C, sometimes
within the same year, one can only conclude; so what, after all the impacts would actually be
more positive than negative!

Yet not only are these uncertainties glossed over in the official documentation, but the only
certainty with the IPCC'’s climate models is that they are extremely uncertain. Indeed they
completely ignore the solar variations, which are strongly related with the natural climate
change cycles, which always occurred prior to the industrial age. From a scientific
perspective, given our current level of data and scientific understanding, it is pure and utter
arrogance for any organisation to claim that they can model, not to mention predict, the
complexity which is occurring within the earth’s ecosystem. Not unsurprisingly, the evidence
is increasingly mounting that these mathematical models are not an accurate reflection of
the complex dynamics, which are occurring, and that their predictions do not reflect what is
actually happening. It is not unsurprising that China'®, where technology is valued, is calling
for a complete review of climate change science by 2015, as a precondition for entering any
possible negotiated agreement post 2020.

In summary, not only do we not know the tonnes of greenhouse gases to be saved by the
20% renewable energy target, but there is no information in relation to the environmental
impact of these greenhouse gas emissions. Claims by the EU Commission in relation to the
benefits of this programme are false.

In addition, the EU Commission had a clear obligation under Article 8 of Directive
2001/77/EC to assess the externalities associated with non-renewable generation. Claims by
Hans Van Steen in his reply of the 31% August 2012 (see Attachment 2) that the Commission
considers the substantive reporting requirements have been met, as the analysis required
was covered in various publicly available Commission documents, are simply not
substantiated by the evidence. For instance, the specific document he quotes®, the impact
assessment for the 2008 energy and climate change package, doesn’t even mention the
externalities (environmental impact) of greenhouse gases once. Neither do the EU
Greenhouse Gas Inventories and Progress Reports® quoted by Hans Van Steen.

19 http://www.springerlink.com/content/w342k240350n4564/fulltext.pdf
2 http://ec.europa.eu/energy/climate actions/doc/2008 res ia_en.pdf

2 http://ec.europa.eu/clima/policies/g-gas/documentation _en.htm




At no stage do we have any information at all, other than unsubstantiated opinions, on what
the ‘lack of action’ would entail. Furthermore, it is increasingly becoming clear, that claims in
relation to run away Anthropogenic Global Warming, are dominated by hype and a refusal to
accept the huge uncertainties in the General Circulation Models and the influence of other
parameters, such as solar and planetary orbit.

2.4 The economic and social development of the Union as a whole and
the balanced development of its regions

In the impact assessment for the “package of implementation measures for the EU®
objectives on climate change and renewable energy for 2020”, SEC (2008) 85/3, referred to
earlier, it is stated in relation to the impacts of power generation costs, electricity prices and
energy expenditure of consumers

Effects on average electricity prices (between 19 and 26%) are smaller than power
generation costs increases since electricity prices include grid costs, which are
largely unaffected.

These combined effects allow for rather moderate energy cost increases for
households which are estimated on average to be some € 150 per year (in 2020).

Currently in 2020 we are only in the initial phase of implementing the EU’s 20% renewable
energy target. In January 2012 the Deutsche Industrie und Handelskammer? (German
Chamber of Industry and Commerce) published their survey of 1,520 companies in industry,
construction, trade and services, for which for 86% of compnies, the rising cost of energy
was an increasing consideration. Indeed in the industry sector, 10% had relocated
production while 8% were planning to do so, while 65% saw voltage fluctuations and power
outages as higher relevance for their industry as before. This is not unsurprising; for a
medium sized industrial company in Germany, electricity prices have trebled since 2000,
while for households, the electricity rate has almost doubled, with further major increases to
come, as Germany faces up to the fact that the additional financial liabilities associated with
its renewable programme are approaching €200 billion. As the German media now reports®,
it is estimated that 800,000 can no longer afford these soaring electricity bills and are facing
disconnection, a social phenomena which never occurred before.

Similar soaring electricity bills and loss of industrial competitiveness is to be seen in all
Member States implementing this renewable programme. The circumstances are such that
in May 2012% even EU Energy Commissioner Oettinger was warning of the
deindustrialisation of Europe as a result of the ever rising energy prices.

2 hitp://www.dihk.de/presse/meldungen/2012-01-18-unternehmensbarometer

= http://www.welt.de/wirtschaft/energie/article107270617/800-000-Deutsche-koennen-Strom-nicht-
bezahlen.html|

2 http://www.handelsblatt.com/politik/deutschland/oettinger-schlaegt-alarm-die-deindustrialisierung-
hat-laengst-begonnen/6663602.html




2.5 Article 11 TEU - Transparent Dialogue

This is clear in that:

“The institutions shall maintain an open, transparent and regular dialogue with
representative associations and civil society”.

If we consider the “Final report of the Advisory Group on the Energy Roadmap 2050”, SEC
2011 (1569)*, the first section of this document is clear:

“Some members were concerned about the extent to which detailed modelling and
underlying assumptions would be understood by the wider public, who would have to
bear the costs of the decarbonisation transition, particularly if Europe’s leadership in
climate change was not matched by similar measures from other major economies.
The price implications for consumers would need to be communicated and part of the
role of the Roadmap should be to engage with the public on the full costs and
implications of the radical transformation that decarbonisation implies”

These considerations then lead to the following recommendation:

“Recommendation Three: The Commission should set out in the Roadmap how the
outcomes will be presented transparently to the wider public to ensure full
engagement and understanding of the necessary tradeoffs”

There is a growing swelling of discontent throughout the EU in relation to the democratic
deficit, in particular in relation to policies on energy and the environment®. This has not
happened by accident, as will be discussed later; there has been a failure to comply with all
three pillars of the UNECE Aarhus Convention on Access to Information, Public Participation
in Decision-Making and Access to Justice in Environmental Matters. In fact in their opening
statement to the United Nations Economic Commission for Europe (UNECE) Aarhus
Convention Compliance Committee meeting in September 2011°" on Communication
ACCC/C/2010/54, to be discussed later in Section 3, the position of the EU Commission’s
legal team was that they were only required to provide to the Irish public, information in
relation to threats on the environment. For instance they were not obliged to provide any
information on comparative costs of renewable technologies. Indeed the NREAP, which was
the subject of the complaint, contained no environmental information, no cost information
and no considerations of alternatives.

As was demonstrated in this UNECE legal forum, there has been a complete failure by the
EU Commission to engage with the public on the costs, impacts and implications of these
policies on renewable energy, which are in essence being implemented at an ever
increasing rate in a manner, which is not in compliance with the legislation.

If one considers the current (September 2012) consultation process being conducted by DG
Energy on the list of projects to be considered potential Projects of Common Interest in

s http://ec.europa.eu/energy/enerqgy2020/roadmap/doc/sec_2011 1569 1.pdf

% see for instance: http://www.spiegel.de/international/europe/eu-light-bulb-ban-illuminates-power-
struggle-in-brussels-a-852931.html
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energy infrastructure®. The relevant EU documentation COM (2011) 658 made it clear that it
aims at implementing these priorities by:

“Streamlining permit granting procedures to significantly reduce their duration for
projects of common interest and increase public participation and acceptance for the
implementation of such projects”;

“Facilitating the regulatory treatment of projects of common interest in electricity and
gas by allocating costs depending on the benefits provided and ensuring allowed
returns are in line with risks incurred”;

“Ensuring implementation of projects of common interest by providing necessary
market-based and direct EU financial support. In this latter regard, the proposal
provides the basis for eligibility of projects of common interest for EU financial
assistance under the "Connecting Europe Facility”, which is subject to a separate
legislative proposal’.

For the Irish situation alone, the scope of the projects in the electricity sector run into several
billions of Euros, not to mention the associated environmental impacts. One of the nine
projects in particular is associated with very significant costs and environmental impacts,
which is that of flooding areas on the Western seaboard with salt water to develop pumped
hydro for a huge number of wind turbines. The developer Natural Hydro Energy has not
published any details of the project?, while requests to the Irish authorities were answered
simply on the basis that these projects were related to the EU process and had nothing to do
with the Irish authorities.

The EU consultation team was then requested to provide data on the projects; they refused
stating that this information was held by the developers not themselves. Note: Natural Hydro
Energy have provided no details on location, scale, costs, impacts, etc. The same situation
pertained for the other projects listed in Ireland. DG Energy was then requested with
reference to the legal requirements under Regulation 1367/2006 to provide details on the
projects, it refused to do s0®. Instead the privacy Regulation 45/2001 was invoked and the
ability to refuse requests for information under the Aarhus Convention in relation to
respecting the confidentiality of commercial interests. Note: The “Aarhus Convention: An
Implementation Guide™" is very clear in that:

For public authorities to be able to withhold information from the public on the basis
of commercial confidentiality, that information must pass several tests. First, national
law must expressly protect the confidentiality of that information. This means that the
national law must explicitly protect the type of information in question as commercial
or industrial secrets. Second, the confidentiality must protect a “legitimate economic
interest.”

Parties and public authorities must interpret the exceptions in a “restrictive way”. For
example, if an official refuses to release information by claiming one of the
exceptions, he or she could be required to go through a process to ensure that the
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decision to use the exception is not arbitrary and that in each case the release of
information would lead to actual harm to the relevant interest.

This did not happen; clearly the EU Commission has failed again to comply with its legal

requirements, not only under the Article 11 (TEU) but also under the Aarhus Convention.
There is nothing transparent about the manner in which these projects, which such major
impacts, have been selected and promoted by the EU Commission.

Conclusion, as the previous examples have demonstrated and as can be seen throughout
the contents of this documentation, there is with regard to the renewable energy programme,
a complete lack of transparency in relation to the information prepared for the public and the
procedures adopted for its implementation.

3. ComPLIANCE WITH THE UNECE AARHUS CONVENTION

3.1 General

The European Union is a Party to the UNECE Aarhus Convention.

Article 1 of Decision 2005/370 provides: ‘The UNECE Convention on access to
information, public participation in decision-making and access to justice in
environmental matters, (Aarhus Convention) is hereby approved on behalf of the
Community.

Recital 7 of Decision 2005/370 states: @he objective of the Aarhus Convention, as
set forth in its Article 1 thereof, is consistent with the objectives of the Community®
environmental policy, listed in Article 174 of the Treaty, pursuant to which the
Community, which shares competence with its Member States, has already adopted
a comprehensive set of legislation which is evolving and contributes to the
achievement of the objective of the Convention, not only by its own institutions, but
also by public authorities in its Member States©

The EU maintains that, ordinarily, the Commission alone is competent to decide whether it is
appropriate to bring proceedings against a Member State for failure to fulfil its obligations.
This applies for breaches of Community law. Any discretion the Commission has in relation
to the breaches of the Convention must be qualified by the terms of the Convention. Under
Article 3.1 of the Convention:

“Each Party shall take the necessary legislative, regulatory and other measures,
including measures to achieve compatibility between the provisions implementing the
information, public participation and access-to-justice provisions in this Convention,
as well as proper enforcement measures, to establish and maintain a clear,
transparent and consistent framework to implement the provisions of this Convention.

Therefore the EU Commission has no discretion not to undertake proper enforcement
measures to implement the provisions of the Aarhus Convention. However, at the Aarhus
Convention Compliance Committee, the EU has been subject to three Communications
(compliance investigations), with relevance to the subject matter of this complaint. These
relate to failures of the EU institutions to comply with their obligations under the Convention,
namely:




Communication ACCC/C/2010/54 in relation to the Irish renewable energy
programme.

Communication ACCC/C/2012/68 in relation to the Scottish renewable energy
programme.

Communication ACCC/C/2008/32 concerning access to justice.

These are discussed in the next sections.

3.2 Communication ACCC/C/2010/54

On the 16™ August 2012 the Compliance Committee issued its findings and
recommendations®, in relation to compliance by the EU with the terms of Convention, which
applied to the implementation of the Renewable Energy Programme in Ireland. The
Committee determined that the EU did not comply with the provisions of the Aarhus
Convention in connection with its 20% renewable energy by 2020 programme (Directive
2009/28/EC) and its implementation throughout the 27 Member States by the National
Renewable Energy Action Plans (NREAPS), namely:

By not having in place a proper legislative framework to implement Article 7 of the
Convention with respect to the adoption of NREAPs by Member States on the basis
of Directive 2009/28/EC has failed to comply with Article 7 of the Convention;

By not having properly monitored the implementation by Ireland of Article 7 of the
Convention in the adoption of Ireland’s NREAP also has failed to comply with Article
7 of the Convention;

By not having in place a proper legislative framework to implement Article 7 of the
Convention with respect to the adoption of NREAPs by Member States on the basis
of Directive 2009/28/EC has failed to comply also with Article 3, paragraph 1, of the
Convention;

The Compliance Committee has therefore recommended that the EU is now required to put
in place the necessary measures, such that they ensure that the arrangements for public
participation in a Member State are transparent and fair and that within those arrangements
the necessary information is provided to the public. In addition, such a framework must
ensure that the requirements of the Convention are met, in relation to reasonable time-
frames, allowing for sufficient time for informing the public and for the public to prepare and
participate effectively, allowing for early public participation when all options are open, and
ensuring that due account is taken of the outcome of the public participation.

To explain some of the significance of this, which is a demonstration of a very serious
breach of Community law, Article 7 of the Convention in relation to public participation on
plans and programmes related to the environment, requires that the public be provided with
the ‘necessary information’. In this manner it is not quite as specific as the requirements for
the Environmental Report under the Directive on Strategic Environmental Assessment

% See UNECE webpage on Communication ACCC/C/2010/54:
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(2001/42/EC). However, the Aarhus Convention: An Implementation Guide® is clear in that
there has to be a legal basis for taking environmental considerations into account in decision
making on plans, programmes and policies falling under Article 7. Indeed, the Aarhus
Convention is clear in its preamble with regard to the “importance of fully integrating
environmental considerations in governmental decision-making and the consequent need for
public authorities to be in possession of accurate, comprehensive and up-to date
environmental information”.

If we consider the NREAP template produced by the EU**, then the only Section which can
be considered related to environmental issues was Section 5.3:

Nineteen of the Member States left this completely blank failing to fill out the table in above.
The others essentially provided little or limited information©such as the UK where the
Renewable Energy Strategy / NREAP contained no environmental considerations. According
to the EU Energy Commissioner in his reply to Struan Stevenson MEP, see Attachment 4,
this was an optional reporting requirement "to avoid an excessive administrative burden on
the Member States".

However, this is by no means the only breach of the core principles of the Convention in the
development and implementation of this 20% renewable energy target. Commission Staff
Working Document SEC(2008) 85/3 of January 2008 on Impact Assessment of Package of
Implementation Measures for EU’s Objectives on Climate Change and Renewable Energy
for 2020* was part of the proposal for an updated renewable energy directive, which was
finalised as Directive 2009/28/EC®. It is worth examining this Staff Working Document as it
is very clear in the opening paragraph:

“In the opening months of 2007, the European Union stepped up its energy and
climate change ambitions to new levels. The Commission put forward an integrated
package of proposals calling for a quantum leap in the EU’'s commitment to change.
A political consensus grew up in support of this approach, with the support of the
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European Parliament and the Member States at the 2007 European Parliament and
the Member States at the 2007 European Spring Council. This culminated in
agreement on the principles of a new approach and an invitation to the Commission
to come forward with concrete proposals, including how efforts could be shared
among Member States to achieve these targets”.

In layman’s terms, the cart was put before the horse, i.e. the targets were set by ‘political
consensus’ and then the attempt was made to complete the documentation and public
participation exercise to fit. The most extreme example of this is how the renewable energy
aspects of the '20-20-20 by 2020’ programme were implemented, as the Commission Staff
Working Document states; there were two main options for the distribution of the effort in
renewable energy:

“On the basis of Member States’ national renewable energy resources potential”.

“On the basis of requiring half of the effort to be made through a flat-rate increase in
the share of renewable energy and other half weighted by GDP, modulated to take
account of national starting points and efforts already made”.

The document concluded that the combination flat rate / GDP option was more appropriate
and better respects the criterion of fairness. Indeed Recital (15) of Directive 2009/28/EC,
which set a 20% target for renewable energy, is clear in that this was the manner in which
the targets were allocated to each Member State:

“The starting point, the renewable energy potential and the energy mix of each
Member State vary. It is therefore necessary to translate the Community 20% target
into individual targets for each Member State, with due regard to a fair and adequate
allocation taking account of Member States’ different starting points and potentials,
including the existing level of energy from renewable sources and the energy mix. It
is appropriate to do this by sharing the required total increase in the use of energy
from renewable sources between Member States on the basis of an equal increase
in each Member State’s shares weighted by their GDP, modulated to reflect their
starting points, and by accounting in terms of gross final consumption of energy, with
account being taken of Member States’ past efforts with regard to use of energy from
renewable sources”.

One can point out that the most fundamental prerequisite of an environmental assessment is
knowledge of:

The environmental objectives of the programme;
The alternatives considered to achieve them and;

The current state of the environment and the likely evolution thereof without
implementation of the plan or programme.

It is very clear from consideration of the situation at Member State level that clearly no
assessment was made of how this target was to be achieved, from either a technical,
environmental or economic perspective. How then did the Aarhus Convention’s requirement
for the consideration of the environmental aspects of plans, programmes and policies, which
is a prerequisite for the application of Article 7, get applied?

It didn’t, nobody can demonstrate what was to be built, where it was to be built, what would
be the costs, what would be the impacts, what would be the benefits (if any), etc. Neither
was there public participation completed with those to be affected by the environmental
decision making before the targets were adopted. The cart was put before the horse, i.e. the
targets were set by ‘political consensus’, and then the attempt was made to complete the




documentation, which was badly done, and the public participation exercise to legitimise it.
Note: This was completed at a point when options were no longer open and effective public
participation could take place.

In conclusion, what has happen is a very serious breach of environmental democracy. A
programme is now in place, which is associated with huge financial and environmental
implications. This programme is not only proceeding without ‘proper authority’, but for rural
communities it is essentially industrialising their landscape and environs, changing its
character for ever, unfortunately as has been previously demonstrated for little or no benefit.
Sadly, these people are finding they are completely shut out of the decision-making, as
development after development is fast tracked into their areas.

3.3 Communication ACCC/C/2012/68

This Communication is currently progressing at the Compliance Committee in relation to the
renewable energy programme in Scotland and the failures of the EU and UK as Parties to
the Convention to comply with its terms®’. The substance of the Communication addresses
the sole justification for the huge number of wind farms being implemented in Scotland,
currently in the order of 5,000 turbines consented or in planning, is that they are reputed to
reduce greenhouse gas emissions and enable fossil fuel savings. However, no evidence of
this is actually available in the documentation prepared at EU, UK and Scottish
administrative levels. In fact it is abundantly clear what documentation there is, when it is
available, is not transparent, as defined by the “Aarhus Convention: An Implementation
Guide”,

“Transparency means that the public can clearly follow the path of environmental
information, understanding its origin, the criteria that govern its collection, holding
and dissemination, and how it can be obtained”.

Under Article 5 of the Convention, both the EU and the UK as parties are required to ensure:

“Public authorities possess and update environmental information which is relevant to
their functions”.

“Each Party shall ensure that, within the framework of national legislation, the way in
which public authorities make environmental information available to the public is
transparent and that environmental information is effectively accessible”.

As the relevant EU Iegislation38, which implements the above states, Member States and
institutions of the EU have to ensure that information on the environment is up to date,
accurate and comparable. There is a reason; access to transparent environmental information
ensures that members of the public can understand what is happening in the environment around
them. It also ensures that the public is able to participate in the decision making in an informed
manner.

Section 2.2 has already addressed the failings of the Commission to provide transparent
data in relation to emissions savings. In reality, given that there is now some 100,000 MW of
wind energy installed in the EU-27, representing over 60,000 turbines, it is simply staggering
that not only are there no verified emissions data available, but that there is not even what
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would pass as an engineering assessment to demonstrate what emissions should be saved.
This is a clear breach of Article 5 of the Convention.

In addition, what documentation is produced on behalf of the Commission, such as the GP
Wind programme®, is clearly false, providing inaccurate claims in relation to emission
savings, in which the significant inefficiencies induced on the grid are simply ignored. As the
Communication demonstrated, this lack of transparency then ‘filtered’ right down to the
individual project level, where a wind farm and associated road infrastructure were approved
solely on the basis of an opinion:

“Scottish Ministers consider the development will make a valuable contribution
towards achieving renewable energy targets which aim to combat the effects of
climate change”.

However, under Article 3 of Directive 85/337/EEC (as amended), the Competent Authority is
required to complete its own environmental assessment of the project. There was a refusal
to provide such an assessment for the approval of the associated road infrastructure, despite
repeated requests under the access for information on the environment legislation. With
regard to the associated CHAP (2010) 02125 Complaint in relation to these projects, a reply
was received from Jean-Francois Brakeland on 22™ March 2012 in which he confirmed
closure of the complaint file and stated that with regard to Article 3 of the Environmental
Impact Assessment Directive, “there was nothing in the judgement (C-50/09"°) that would
oblige the competent authorities to produce their own environmental assessment study”.

The above two issues, namely the lack of transparency in the GP Wind programme and the
closure of the CHAP (2010) 0215 Complaint, have already became part of a separate appeal
to the EU Ombudsman (Complaint 813/2012/KM).

Additional items in relation to the Communication relate to the consultation conducted in
relation to a Renewable Energy Strategy**, which stated:

“The legislative framework as regards renewable energy is laid down in the
Renewable Energy Directive which sets an obligatory target of 20% renewable
energy in final energy consumption as well as a 10% target in transport for 2020.
Given the long-term perspective of investors it is necessary already now to look
beyond that year. Against the background of the EU® ambition to move towards a
reduction of 80-95% of GHG emissions in a 2050 perspective, it is clear that a further
strong growth in renewables will be needed beyond the 2020 targets”.

The Communicant in association with the European Platform Against Wind Farms (EPAW)
and other NGOs requested an Internal Review of the Commission’s finalised Communication
on Renewable Energy — a major player in the European energy market COM (2012) 271,
which was published on the 6™ June 2012 following the consultation process. The grounds
for requesting the Internal Review were many and included:

1. The consultation was not conducted in a fair and transparent manner in conjunction with
the requirements of the Aarhus Convention, such as:
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The public concerned were not adequately informed in an adequate, timely and
effective manner, for instance the documentation was only in English;

Insufficient information was provided to the public in the consultation, such as on the
environmental and financial impacts of the renewable energy programme.

As the EU Commission stated in their reply to EPAW’s request for information of 22™
January 2012 under Regulation 1367/2006 in relation to the conduct of the
consultation, the procedure used for conducting the consultation was COM (2002)
704. 1t is important to point out that in Article 2 of the Annex to Commission Decisions
2008/401/EC*, which defines the rules of procedure for application of the ‘Aarhus
Regulation’ 1367/2006, COM (2002) 704 is defined as the means for implementing
public participation. However, COM (2002) 704 pre-dated the ratification of the
Aarhus Convention and did not comply with it. Note: Page 12 of COM (2002) 704 in
relation to provision of feedback and that of page 109 of the ‘Aarhus Convention: An
Implementation Guide” in relation to how “each Party shall ensure that in the decision
due account is taken of the outcome of the public participation®.

As a result the EU Commission failed to take due account of the public participation
in the final Communication published, as those submissions of EPAW and others,
which were critical of the EU renewable energy programme, its impacts and lack of
legal compliance, were simply ignored.

2. The Communication COM (2012) 271 on Renewable Energy and its associated
documentation once again simply ignored the obligations of the Aarhus Convention, which
were not mentioned once. In this regard the Commission would have been already aware
that in Communication ACCC/C/2010/54 the UNECE Compliance Committee had found the
implementation of Directive 2009/28/EC through the National Renewable Energy Action
Plans to be non-compliant with the Convention and had clearly recommended that the EU
adopt the necessary legislative changes to ensure compliance with its obligations under the
Convention.

3. The claims in the Communication and associated documentation in relation to emission
savings were not substantiated by any verified data and as such were a statement of
opinion. In particular the progress reports of the National Renewable Energy Action Plans
were inaccurate and have not been verified by the EU Commission®. The programme
requires a full independent audit and production of verified emissions savings, in particular in
relation to highly intermittent renewable sources, such as wind.

4. The claims in the Commission’s impact assessment, SWD/2012/163%, in particular the
environmental impacts, completely understate the considerable impacts, which are occurring
on human health, biodiversity, landscape, etc. Neither was it acceptable to make claims in
relation to “well established environmental rules (including strategic environmental
assessments and environmental impact assessments), plus the engagement of local
communities as stakeholders”, when clearly in the implementation of the renewable energy
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programme to date these had not been complied with. In particular, not only were the
Strategic Environmental Assessments in relation to the National Renewable Energy Action
Plans by-passed, but the EU Commission was directly complicit in this regard*®. Not only
does the programme require compliance with Article 7 of the Aarhus Convention, as per the
ruling of the UNECE Compliance Committee, but full and legally compliant Strategic
Environmental Assessments should be completed before any further investment is
supported.

5. Finally the Communication and proposed measures are clearly designed to protect the
business interests of those operating in the highly subsidised market, which has been
created by the policies of the EU Commission. Clearly environmental protection and the
rights of the citizens with regard to public participation had been by-passed.

Currently the Communicant and EPAW is awaiting a response to this Internal Review
request, which under Article 10 (2) of Regulation 1367/2006 is due by the end of September
2012, unless the Commission respond with a request for further information.

3.4 Communication ACCC/C/2008/32

In Communication ACCC/C/2008/32 (Part 1) the Compliance Committee recommended “that
all relevant EU institutions within their competences take the steps to overcome the
shortcomings reflected in the jurisprudence of the EU Courts in providing the public
concerned with access to justice in environmental matters”. However, in the 14" June 2012,
the EU General Court adopted two decisions which separately concluded that the EU
legislation intended to apply the provisions of the Aarhus Convention to the EU institutions,
Regulation 1367/20086, is not fully in line with the Convention, as it allows the public to
challenge only a very narrow categories of acts. Instead of setting out to change the law and
grant citizens their rights, the Commission decided to appeal the rulings.

Clearly the Commission is determined that Citizens in the EU should not be accorded their
Rights to challenge acts and omissions in relation to environmental matters, such as the
considerable non-compliances with law, which are associated with the renewable energy
programme.

4. THE DIRECTIVE ON STRATEGIC ENVIRONMENTAL ASSESSMENT
(2001/42/EC)

The EU Commission has been complicit in ensuring that the Member States have by-passed
this extremely important environmental assessment and public participation step in the
implementation of this renewable energy programme. If we consider the EU’s first National
Implementation Report to UNECE of 2008*', then with regard to Article 7 of the Aarhus
Convention on public participation concerning plans, programmes and policies related to the
Environment, then it is clearly stated that this is ensured through the implementation and
application of the following legislation:

Directive 2001/42/EC of the European Parliament and of the Council

Additional Directives related to water framework and flood risk.

6 See documentation of 10.012012:
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It is therefore clear that a key element of compliance with Article 7 of the Aarhus Convention
was that plans and programmes related to the environment should undergo a Strategic
Environmental Assessment. Given the evidence referred to previously in Section 3.2 in
relation to the EU’s failure to comply with Article 7 of the Convention, plus the fact that 19 of
the Member States simply left Section 5.3 of the NREAP template on impacts simply blank,
while the others essentially provided little or limited information, it is abundantly clear in that
we have a programme with massive impact on Europe’s environment, namely Directive
2009/28/EC, in which the necessary step in relation to environmental assessment and
democratic accountability, namely Directive 2001/42/EC on Strategic Environmental
Assessment, has been bypassed in the EU-27. Note: The timeframe set in Directive
2009/28/EC for the development and adoption of the NREAPs simply did not provide
sufficient time to comply with the requirements for Strategic Environmental Assessment. This
is despite the fact that Article 3 (2) (a) of Directive on Strategic Environmental Assessment
2001/42/EC, specifically requires that such a detailed assessment and public participation to
be completed for programmes, which lead to future development consent of wind farms and
similar energy infrastructure.

If we consider the information on Communication ACCC/C/2010/54 dated 10.01.2012%,
which was unfortunately too late to be considered by the Compliance Committee, what came
to light in an Access to Information on the Environment Request, was that on the 10th
February 2010, the Irish Department of Communications, Energy and Natural Resources
sent an e-mail to the EU Commission querying as to whether there was an obligation to do a
Strategic Environmental Assessment with regard to the National Renewable Energy Action
Plan (NREAP), as this had not been mentioned or discussed at any of the ongoing EU and
Member State meetings.

It was not until the 7th July 2010 that a formal clarification was sent jointly by the Unit Heads
of DG Energy and DG Environment and reached the Department of Communications,
Energy and Natural Resources clarifying that a Strategic Environmental Assessment on the
NREAP was not necessarily obliged at this stage of the process. Their position being that if a
Member State has decided not to include in its NREAP specific mandatory measures to
comply with, then a Strategic Environmental Assessment was not required at this stage.

However, this is a complete contradiction as Article 4 of the Renewable Energy Directive
2009/28/EC is very clear:

"The National Renewable Energy Action Plans shall set out Member States’ national
targets for the share of energy from renewable sources...... adequate measures to be
taken to achieve those national overall targets, including cooperation between local,
regional and national authorities, planned statistical transfers or joint projects,
national policies to develop existing biomass resources and mobilise new biomass
resources for different uses”.

While Article 3 of the Directive is entitled:

"Mandatory national overall targets and measures for the use of energy from
renewable sources".

Furthermore, if those targets were not to be adequately met, then the Commission® position
was to refer back those plans with a recommendation. This clearly demonstrates that the
Commission was both informed and clearly complicit in the decision not to complete any
environmental assessment for this programme of enormous scale.

This position of the EU Commission is reiterated in their letter of the 31% August 2012 to
EPAW (see Attachment 2) in that if the NREAP did not include specific mandatory measures
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to comply with, then a Strategic Environmental Assessment was not required at this stage.
However, it is important to examine the NREAP template produced by the EU Commission,
namely C(2009) 5174-1%°. The introduction is clear:

“The purpose of the template is to ensure that NREAPs are complete, cover all the
requirements laid down in the Directive”.

It goes without saying that the most important element of the Directive is the ‘mandatory
national overall targets’. So how therefore could the Commission turn around a few months
later and make a claim in relation to ‘specific mandatory measures not being included in the
NREAP'.

If one goes back to Article 3 (2) (a) of the Directive on Strategic Environmental Assessment
2001/42/EC, this requires that such a detailed assessment and public participation be
completed for programmes, which lead to future development consent of a range of energy
infrastructure, including wind farms. Does the NREAP lead to future development consent?
Clear it does; for instance, sectoral targets are set in Section 3, the measures for achieving
those targets are set in Section 4, in particular those for the electricity infrastructure
development in Section 4.2.6 and the support schemes in Section 4.3, while in Section 5, the
contribution of each renewable technology is defined, as the template states:

“For the electricity sector, both the expected (accumulated) installed capacity (in MW)
and yearly production (GWh) should be indicated by technology”.

To summarise, the NREAP is a ten year plan in which defined infrastructure is to be
supported and brought through the regulatory framework. In therefore in no uncertain terms
sets out the framework for future development consent. It also in no uncertain terms
implements mandatory targets, so its measures are by definition mandatory.

In their reply of the 31% August 2012 to EPAW (Attachment 2), it is further stated by the EU
Commission:

“On the basis of the available information, the Commission services could not
establish that the adoption of the NREAPs in Member States, including Ireland, was
not compliant with the requirements of Directive 2001/42/EC”.

It is important to clarify that the Commission was repeatedly informed of the failure to
complete a Strategic Environmental Impact Assessment in Ireland, the current situation
being that over a thousand wind turbines (over 1,700 MW) have been installed without this
necessary step in environmental assessment and democratic accountability being
completed. This was raised repeatedly during the CHAP (2010) 0645 process, which in turn
lead to a Complaint to the EU Ombudsman (2587/JF/2009)*°. Furthermore the legal ruling in
that such a Strategic Environmental Assessment had not been completed formed the basis
for the Communication ACCC/C/2010/54. In both written evidence® and oral evidence at this
UNECE legal tribunal, the Commission’s senior lawyers lied that Ireland was in compliance
with the Directive on Strategic Environmental Assessment. Simply put, a massive renewable
energy programme focused on wind energy is underway in Ireland since 2005, which has
been endorsed by the EU through the approval of the NREAP, while to repeat no Strategic
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Environmental Assessment has been completed, although this is a clear and defined legal
requirement. Furthermore, this NREAP has directly been used as the criterion for approving
developing consent for wind farms in Ireland, a point which was specifically raised during
Communication ACCC/C/2010/54°2.

S. STATE AID FUNDING MECHANISMS FOR ENVIRONMENTAL PROTECTION

The citizen has a right under Article 3 of the Lisbon Treaty to access the benefits of a highly
competitive social market economy. While State Aid can be used to distort the market
economy, such as for environmental protection, this must be on the basis that the aid is
proportionate and that the allocation of aid occurs on the basis of objective and transparent
criteria. See EU Commission’s own guidance on State Aid for Environmental Protection®.

In Section 2.2 and 2.3 it was already documented and concluded that; not only do we not
know the tonnes of greenhouse gases to be saved by the 20% renewable energy target, but
there is no information in relation to the environmental impact of these greenhouse gas
emissions. In Section 3.2 it is further documented how Article 7 of the Convention was not
compiled with, in that no environmental assessments were completed, while in Section 4 it is
further documented that there was a failure to complete the legally binding Strategic
Environmental Assessments. With regard to the later, it is not only necessary to assess the
environmental objectives, but to identify the alternatives to achieve them®,

By failing to complete the necessary measures related to public participation above, we are
simply in the position that we do not know what the environmental protection objectives of
the programme are, what alternatives were evaluated to achieve them and what the relevant
cost basis is. Given the enormous sums of State Aid now going into the renewable energy
programme, there is simply no accurate data on what exactly is being funded in terms of
environmental protection, indeed if it is occurring at all.

It has been pointed out previously the resulting inefficiencies on the grid which occur, as
more and more wind energy is installed. In this regard, engineering analysis has shown that
wind energy is a highly expensive method for reducing carbon dioxide emissions; the more
so as the level of penetration increases on the grid, see for example the 2004 Eirgrid report
referenced previously in Section 2.2. It is not as if this issue was not raised repeatedly with
the EU Commission (DG Energy and DG Environment), see for example the meeting in
Brussels on the 3" December 2012%®, the Communication ACCC/C/2010/54 and
correspondence between the EU Commissioner and Struan Stevenson (Attachment 4).

Throughout this there has been an absolute refusal by the EU Commission to address the
inaccurate claims made by themselves and the Member States in relation to emission
savings, in which their calculation basis has been the counterfactual case, which completely
ignores the inefficiencies induced on the grid. If we consider the progress reports on the
NREAPSs, then Section 10 requires an estimate of net greenhouse gas savings due to the
use of energy from renewable sources.

°2 See page 159: http://www.unece.org/fileadmin/DAM/env/pp/compliance/C2010-
54/Correspondence%20with%20communicant/Response%2021.06.11/frCommun21.06.11.pdf
>3 2008/C 82/01 and 2001/C 37/03

4 http://ec.europa.eu/environment/eia/sea-legalcontext.htm

%% Attachment 15 (Note to File 0645) of the Zip file of 21.06.2011:
http://www.unece.org/env/pp/compliance/Compliancecommittee/54TableEU.html




The Aarhus Convention is clear, public authorities must ensure that the way in which they
make environmental information available to the public is transparent. Note: This is applied
to the Member States through Directive 2003/4/EC and the institutions and bodies of the EU
through Regulation 1367/2006, in that the authorities shall so far as is within their power,
ensure that any information that is compiled by them, or on their behalf, is up to date,
accurate and comparable.

The position of Hans Van Steen, Head of Unit, Renewables and CCS policy — ENER/C1,
Directorate General for Energy, on the 12" March 2012 is clear. They have no means of
ensuring the transparency of the information on the NREAP progress reports, i.e. no relevant
calculation method for intermittent renewables, such as wind, and it is up to us, the public, to
judge the transparency of the information on the public platform, rather than them in relation
to their obligations under the Convention®.

Note: If one considers the template for the NREAP progress reports®’, then in Section 10 it is
suggested that the Member States should for electricity and heat:

“Use the EU wide fossil fuel comparators for electricity and heat as set out in the
report on sustainability requirements for the use of solid and gaseous biomass
sources in electricity, heating and cooling®, if no later estimates are available”.

However, the above has absolutely nothing to do with intermittent generation of wind energy,
which forms the bulk of renewable generation which is being financed in the EU. It is also
clear in examining the Member State reports that no account of inefficiencies on the grid is
being used for assessing net greenhouse gas savings; instead the false counterfactual case
of 1 MWh of wind energy replacing 1 MWh of fossil fuel emissions is being used as the
calculation method. The Commission has therefore completely failed in its obligation to
ensure that such reports are ‘accurate, up to date and comparable’ and simply has no
transparent information in relation to the environmental protection it is funding.

If we consider the 2008 Guidelines on State Aid for Environmental Protection, then in
Section 1.3 the Commission is required to apply a balancing test to assess:

“The positive impact of the aid measure in reaching an objective of common interest
against its potentially negative side effects, such as distortion of trade and
competition”.

To repeat, we simply do not know what the environmental protection objective of the
implementation of Directive 2009/28/EC is; neither do we know its costs or the alternatives
considered. This is evident from the failures of the Member States to document such
essential information in Section 5.3 of the NREAPS. So how could the balancing test have
been completed.

If we consider the situation in Ireland, where State Aid has been granted under the REFIT |
and REFIT Il programmes, as documented in the Reply of the EU Commission of the 31%
August 2012 (Attachment 2), it is very, very clear that no information on environmental
protection or the alternatives to achieve this, such as with lower costs, was ever assessed by
the Commission in their approval process for this State Aid. This has been documented in

*® See information on the webpage of the UNECE Communication ACCC/C/2010/54 submitted on the
13.03.2012 : http://www.unece.org/env/pp/compliance/Compliancecommittee/54TableEU.html

5 http://ec.europa.eu/energy/renewables/reports/2011 en.htm

°8 Report available on:
http://ec.europa.eu/energy/renewables/transparency platform/doc/2010 report/com 2010 0011 3 report.pdf .




Communication ACCC/C/2010/54%. In short, the Irish public have absolutely no information
on what environmental protection they are funding through ever soaring electricity costs, a
position which has been documented by the Irish Department of Communications, Energy
and Natural Resources through a number of Access to Information on the Environment
Requests®:

No ranking system was ever prepared in relation to the different renewable
technologies and their ability to meet the objectives of the renewable Directive. In
other words the relative abilities to achieve greenhouse gas savings and the resulting
cost basis was never assessed;

No verification of emission savings with the wind energy installed to date has been
completed,;

No estimation of greenhouse gas savings has been completed with regard to
Ireland’s National Renewable Energy Action Plan, which is to implement the EU’s
2009/28/EC Directive on achieving an EU 20% renewable energy target by 2020;

The funding mechanisms for the renewable energy programme (REFIT) are to
ensure delivery of an EU obligation in relation to renewable energy and not part of a
commitment to contribute to any quantifiable environmental target related to
guantified carbon dioxide savings.

Ireland’s renewable energy programme is simply a massively expensive project to install
over four thousand wind turbines and to double the grid by an additional 5,000 km of high
voltage lines. It is not a programme to achieve carbon dioxide and fuel savings using the
principle of proportionality and the fundamental premise of minimising the burden on citizens
and industry.

In relation to the State Aid funding mechanisms it has approved, namely REFIT, it is
abundantly clear that EU Commission is not in a position to demonstrate that it has complied
with the rules related to State Aid funding for Environmental Protection. This is a position
which can also be seen in the funding mechanisms in other Member States. Furthermore, as
has been documented already in Section 2, this programme, which it is funding, is having
not only no discernible benefit, but an extremely negative effect on the welfare of the
European economy, its environment and its citizens in general.

% See page 168 of: http://www.unece.org/fileadmin/DAM/env/pp/compliance/C2010-
54/Correspondence%20with%20communicant/Response%2021.06.11/frCommun21.06.11.pdf and
documentation of the 13.03.2012 on:
http://www.unece.org/env/pp/compliance/Compliancecommittee/54TableEU.html

€ http://www.ocei.gov.ie/en/DecisionsoftheCommissioner/Name,12832,en.htm and
http://www.unece.org/fileadmin/DAM/env/pp/compliance/C2010-
54/Correspondence%20with%20communicant/frCommC54Annex_ Reply from DCENR 5Sept2011.p
df




